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offers to tender an amount of com-
pensation based upon the degree or 
length of disability found by the inde-
pendent medical report at such time as 
an evaluation of disability can be 
made. If the claimant is successful in 
review proceedings before the Board or 
court in any such case an award may 
be made in favor of the claimant and 
against the employer or carrier for a 
reasonable attorney’s fee for claim-
ant’s counsel in accord with the above 
provisions. In all other cases any claim 
for legal services shall not be assessed 
against the employer or carrier (see 
Act, section 28(b)). 

§ 702.135 Payment of claimant’s wit-
ness fees and mileage in disputed 
claims. 

In cases where an attorney’s fee is 
awarded against an employer or carrier 
there may be further assessed against 
such employer or carrier as costs, fees 
and mileage for necessary witnesses at-
tending the hearing at the instance of 
claimant. Both the necessity for the 
witness and the reasonableness of the 
fees of expert witnesses must be ap-
proved by the hearing officer, the 
Board, or the court, as the case may 
be. The amounts awarded against an 
employer or carrier as attorney’s fees, 
costs, fees and mileage for witnesses 
shall not in any respect affect or di-
minish the compensation payable 
under this Act (see Act, section 28 (d)). 

INFORMATION AND ASSISTANCE FOR 
CLAIMANTS 

§ 702.136 Requests for information and 
assistance. 

(a) General assistance. The Director 
shall, upon request, provide persons 
covered by the Act with information 
and assistance relating to the Act’s 
coverage and compensation and the 
procedures for obtaining such com-
pensation including assistance in proc-
essing a claim. 

(b) Legal assistance to claimants. The 
Secretary may, upon request, provide a 
claimant with legal assistance in proc-
essing a claim under the Act. Such as-
sistance may be made available to a 
claimant in the discretion of the Solic-
itor of Labor or his designee at any 
time prior to or during which the claim 
is being processed and shall be fur-

nished without charge to the claimant. 
Legal representation of the claimant in 
adjudicatory proceedings may be fur-
nished in cases in which the Sec-
retary’s interest in the case is not ad-
verse to that of the claimant. 

(c) Other assistance. The district di-
rectors and their staff, as designees of 
the Director, shall promptly and fully 
comply with the request of a claimant 
receiving compensation for informa-
tion about, and assistance in obtaining, 
medical, manpower, and vocational re-
habilitation services (see also subparts 
D and E of this part). 

COMMUTATION OF PAYMENTS AND 
SPECIAL FUND 

§ 702.142 Commutation of payments; 
aliens not residents or about to be-
come nonresidents. 

(a) Pursuant to section 9(g) of the 
Act, 33 U.S.C. 909(g), compensation paid 
to aliens not residents, or about to be-
come nonresidents, of the United 
States or Canada shall be in the same 
amount as provided for residents ex-
cept that dependents in any foreign 
country shall be limited to surviving 
spouse and child or children, or if there 
be no surviving spouse or child or chil-
dren, to surviving father or mother 
whom the employee has supported, ei-
ther wholly or in part, for the period of 
1 year prior to the date of injury, and 
except that the Director, OWCP, may, 
at his option, or upon the application 
of the insurance carrier he shall, com-
mute all future installments of com-
pensation to be paid to such aliens by 
paying or causing to be paid to them 
one-half of the commuted amount of 
such future installments of compensa-
tion as determined by the Director. 

(b) Applications for commutation 
under this section shall be made in 
writing to the district director having 
jurisdiction, and forwarded by the dis-
trict director to the Director, for final 
action. 

(c) Applications for commutations 
shall be made effective, if approved by 
the Director, on the date received by 
the district director, or on a later date 
if shown to be appropriate on the appli-
cation. 

(d) Commutations shall not be made 
with respect to a person journeying 
abroad for a visit who has previously 
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declared an intention to return and has 
stated a time for returning, nor shall 
any commutation be made except upon 
the basis of a compensation order fix-
ing the right of the beneficiary to com-
pensation. 

[50 FR 394, Jan. 3, 1985] 

§ 702.143 Establishment of special 
fund. 

Congress, by section 44 of the Act, 33 
U.S.C. 944, established in the U.S. 
Treasury a special fund, to be adminis-
tered by the Secretary. The Treasurer 
of the United States is the custodian of 
such fund, and all monies and securi-
ties in such fund shall be held in trust 
by the Treasurer and shall not be 
money or property of the United 
States. The Treasurer shall make dis-
bursements from such funds only upon 
the order of the Director, OWCP, as 
delegatee of the Secretary. The Act re-
quires that the Treasurer give bond, in 
an amount to be fixed and with securi-
ties to be approved by the Secretary of 
the Treasury and the Comptroller Gen-
eral of the United States, conditioned 
upon the faithful performance of his 
duty as custodian of such fund. 

§ 702.144 Purpose of the special fund. 
This special fund was established to 

give effect to a congressional policy de-
termination that, under certain cir-
cumstances, the employer of a par-
ticular employee should not be re-
quired to bear the entire burden of pay-
ing for the compensation benefits due 
that employee under the Act. Instead, 
a substantial portion of such burden 
should be borne by the industry gen-
erally. Section 702.145 describes this 
special circumstance under which the 
particular employer is relieved of some 
of his burden. Section 702.146 describes 
the manner and circumstances of the 
input into the fund. 

§ 702.145 Use of the special fund. 
(a) Under section 10 of the Act. This 

section provides for initial and subse-
quent annual adjustments in com-
pensation and continuing payments to 
beneficiaries in cases of permanent 
total disability or death which com-
menced or occurred prior to enactment 
of the 1972 Amendments to this Act 
(Pub. L. 92–576, approved Oct. 27, 1972). 

At the discretion of the Director, such 
payments may be paid directly by him 
to eligible beneficiaries as the obliga-
tion accrues, one-half from the special 
fund and one-half from appropriations, 
or he may require insurance carriers or 
self-insured employers already making 
payments to such beneficiaries to pay 
such additional compensation as the 
amended Act requires. In the latter 
case such carriers and self-insurers 
shall be reimbursed by the Director for 
such additional amounts paid, in the 
proportion of one-half the amount from 
the special fund and one-half the 
amount from appropriations. To obtain 
reimbursement, the carriers and self- 
insurers shall submit claims for pay-
ments made by them during previous 
periods at intervals of not less than 6 
months. A form has been prescribed for 
such purpose and shall be used. No ad-
ministrative claims service expense in-
curred by the carrier or self-insurer 
shall be included in the claim and no 
such expense shall be allowed. The 
amounts reimbursed to such carrier or 
self-insurer shall be limited to 
amounts actually due and previously 
paid to beneficiaries. 

(b) Under section 8(f) of the Act (Sec-
ond Injuries). In any case in which an 
employee having an existing perma-
nent partial disability suffers injury, 
the employer shall provide compensa-
tion for such disability as is found to 
be attributable to that injury based 
upon the average weekly wages of the 
employee at the time of injury. If, fol-
lowing an injury falling within the pro-
visions of section 8(c)(1)–(20), the em-
ployee with the pre-existing permanent 
partial disability becomes permanently 
and totally disabled after the second 
injury, but such total disability is 
found not to be due solely to his second 
injury, the employer (or carrier) shall 
be liable for compensation as provided 
by the provisions of section 8(c)(1)–(20) 
of the Act, 33 U.S.C. 908(c)(1)–(20) or for 
104 weeks, whichever is greater. How-
ever, if the injury is a loss of hearing 
covered by section 8(c)(13), 33 U.S.C. 
908(c)(13), the liability shall be the less-
er of these periods. In all other cases of 
a second injury causing permanent 
total disability (or death), wherein it is 
found that such disability (or death) is 
not due solely to the second injury, and 
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